
IN THE TRIBUNAL OF THE PENSION FUNDS ADJUDICATOR 

 

CASE NO.:PFA/WE/15/98/JM   

In the complaint between: 

 

ADRIAENS & OTHERS Complainant 

 

and  

 

LANGEBERG FOODS PENSION FUND Respondent 

 
 
 

DETERMINATION IN TERMS OF SECTION 30M OF THE PENSION FUNDS ACT OF 

1956  
 
 

Introduction 

 

This is a complaint lodged with the Pension Funds Adjudicator in terms of section 30A(3) 

of the Pension Funds Act 24 of 1956.  In general terms the complainants contend that the 

scheme involving the transfer of their pensions from the respondent to Sanlam was 

unreasonable and inequitable and they seek appropriate remedial relief. 

 

The complaints are H J Adriaens, J W Joubert and J C Loubser who are former members 

and pensioners of the respondent.  

 

The respondent is a pension fund registered under the Pension Funds Act of 1956.   

 

As part of this investigation a hearing was held on 28 September 1998 at the High Court, 

Cape Town.  The complainants were represented by Mr D R Mitchell of Kritzinger & Co., 

Cape Town.  The respondents were represented by Adv. C Loxton S.C. and Adv. A E 

Franklin instructed by Mr C M Evison, Denys Reitz, Cape Town.   
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No evidence was led and the parties agreed for the complaint to be determined on the 

basis of the documentary evidence placed before me.  At the hearing I was provided with a 

comprehensive bundle of documents.  Subsequent to the hearing on 14 October 1998, as 

agreed between the parties, Mr Mitchell filed written submissions on behalf of the 

complainant on 14 October 1998.  Mr Loxton filed the respondent=s written submissions on 

3 November 1998.  Additional material correspondence took place between February 1999 

and April 1999 concerning the respondent=s latest valuation report.  Accordingly, this 

determination is based upon all the documentation filed to date, together with the written 

and oral submissions made during and subsequent to the hearing.   

 

Having completed my investigation and having decided to determine the complaint as 

follows, these are my reasons. 

 

The nature of the scheme and background to the complaint 

 

During July - August 1997 the respondent decided to change the structure of the fund, 

until then a defined benefit fund, by introducing a defined contribution section.  At the 

same time the trustees of the fund decided to offer each pensioner the opportunity to out-

source his or her pension by obtaining a Awith profit@ annuity secured in his or her own 

name from Sanlam.  As an inducement the fund offered the pensioners an ex gratia 

enhancement as well as a thirteenth cheque. 

 

A circular explaining the scheme dated August 1997 was sent to all pensioners together 

with an option form.  The relevant portion of the circular reads as follows: 

 
Dear Pensioner, 

 

We are pleased to advise that as part of the ongoing restructuring of the Langeberg Foods Pension 

Fund, the Trustees are now in a position to offer you the option of purchasing your pension from 

Sanlam in your own name.  This reflects both local and international trends where pension funds and 
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their administration are being out-sourced to other more focussed and specialised instruments and 

service providers. 

 

This letter is intended to explain to you the way in which this options (sic) will effect you.  In addition, 

we have attached a brochure and transfer statement which reflects the financial impact which the 

options have on you. 

 

Sanlam Pension in your own name 

 

You may elect that your pension be paid and guaranteed by Sanlam in future.  This means that your 

pension will be transferred from the fund to Sanlam who will assume liability for the payment of the 

pension. 

 

If you elect this option, a special increase of 10% will be granted to your pension with effect from 1 

October 1997. 

 

In addition to this, the monthly rand amount of the Company=s contributions to your medical aid, 

together with a 40% increase, will be added to your pension and you will from then on be responsible 

for paying your full medical aid subscription.  The 40% increase in the current medical aid 

contribution has been granted in recognition of medical aid increases frequently exceeding inflation. 

 

You will also become entitled to the payment of an annual 13th cheque, payable in December each 

year and the 13th cheque will take the above increases into account. 

 

The annual pension increases will in future be granted and guaranteed by Sanlam.  Based on the 

historical performance these increases would assist you in at least keeping pace with inflation.  In 

addition, Sanlam=s increases over the past 5 years exceeded the increases granted by the fund. 

 

The general terms and conditions of your pension will be identical to those of the Langeberg Foods 

Pension Fund which means that the Sanlam pension will take into account aspects such as the 

payment of a spouse=s benefit if applicable. 

 

Pension payable from the Fund 

If you choose not to have your pension transferred to Sanlam, the pension will continue to be paid 

and guaranteed by the Fund. 
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The special enhancements (10% increase, 13th cheque and increase in medical aid subsidy) will, 

however, NOT be granted to you. 

 

Future pension increases will then continue to be granted by the Fund. 

 

Information on options 

 

Whilst we are of the opinion that the offer to have your pension paid by Sanlam in future is very 

attractive, we recognise that you may want to avail yourself of the opportunity to attend a 

presentation in order to discuss the options.  For this reason we shall hold presentations, during 

August/September 1997. 

 

The information presentations were held during late August and September 1997.  The 

circular containing the offer to the pensioners was received a few days before the first of 

the scheduled information meetings.  

 

Accompanying the circular was an option form in the name of each pensioner.  Two 

options were presented.  The pensioner had to mark a block opposite the option 

concerned.  Option 1 would allow the pensioner to continue receiving his pension from the 

fund.  Option 2 involved an election of a bonus pension to be purchased from Sanlam in 

the pensioner=s own name.   

 

The option form contained two important instructions.  The first required the option form to 

be returned by 15 September 1997 otherwise option 2 would automatically be 

implemented. The effective date of transfer was 1 October 1997.   This meant that the 

pensioners had approximately three weeks to receive, consider and digest the information, 

prior to exercising their option.  The second instruction read as follows: 

 
I confirm that I understand the choice that I have made.  I understand that the choice I have made is 

irrevocable and that no recourse can be held (sic) against either the Administrators, Consultants, 

Trustees, Fund or Company at a later date. 
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The restructuring also had implications for the medical aid cover granted to pensioners by 

the company.  Essentially, the trustees decided that the employer should be given some 

benefit of the surplus of the fund and allocated a portion of the surplus for provision of an 

increase in pensions in lieu of the continued subsidised medical aid contributions.  The 

monthly amount of the current medical aid subsidy was increased by 40% and this amount 

was added to the monthly pension of each pensioner who received a medical subsidy.  

The thirteenth cheque was also calculated on this amount.  In the eyes of the trustees this 

increase was considered to be fair compensation for the transfer of the employer=s future 

medical aid subsidy to the pensioners.   

 

Prior to exercising their option, the complainants sought information concerning the 

financial position of the fund, and exercised their options on the basis of an interim 

valuation done on 1 January 1997.  I have not been furnished with a copy of the interim 

valuation report.  From their complaint and the contemporaneous correspondence, it is 

clear that the complainants and other pensioners assumed that the surplus applied in the 

process of restructuring amounted to R94.4 million.  This figure equates with the actuarial 

surplus existing in the fund at 1 January 1997, but as I shall discuss more fully below, is 

significantly understated when compared with the market value surplus in the fund at 1 

October 1997, the effective date of transfer.  

 

The submissions made in the complaint are based upon information supplied to the 

complainant in writing and at the information meetings held for the pensioners at Bellville, 

Ashton and Paarl.  In part the financial information is contained in a letter addressed by the 

Chairman of the Trustees, J B Cilliers, to Mr Loubser dated 12 September 1997, which I 

shall discuss later.  The respondents do not dispute this fact or the information relied upon. 

 The financial information supplied to the members was basically as follows: 

 

< Actuarial Liabilities  
Pensioners      R  83,6 million 

Active members     R  59,6 million 
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Total actuarial liabilities of fund   R143.2 million 

 

< Surplus in Fund 

Total assets     R237.6 million 

Less: total liabilities    R143.2 million 

Surplus in fund     R  94.4 million    

 

These figures are not comprehensive in that they reflect the actuarial surplus rather than 

the market value surplus as revealed in the interim valuation.  The market value of the 

assets according to the actuary, Mr F Knoetze of Alexander Forbes Consultants and 

Actuaries, was in fact R277 million on 1 January 1997.  This fact emerged for the first time 

in this investigation after the hearing when the fund=s actuary disclosed it in response to a 

written interrogatory addressed by me to the respondent=s attorneys.  Hence, at 1 January 

1997 the market value of the surplus was R133 million, and not R94.4 million as stated by 

the pensioners in the complaint.   

 

The restructuring exercise undertaken by the respondent effectively involved a distribution 

of the surplus in the fund to the various interest groups represented in the fund.  Active 

members transferring to the defined contribution section were granted a 40% 

enhancement of their actuarial reserve value, and executives in the fund were granted an 

additional 5 years service.  The total cost of these two items was stated to the pensioners 

to be R35.2 million.  The 10% increase in pension and thirteenth cheque granted to the 

pensioners was estimated to be R15 million and the medical aid subsidy was estimated at 

R12.2 million. On this basis, the pensioners assumed that approximately R39 million would 

be transferred to a reserve account for use inter alia as an employer contribution holiday.  

As it turns out, these estimated figures proved to be somewhat off the mark.  

 

The report on the valuation of the fund as at 1 October 1997, the effective date of transfer, 

discloses  the following. Only four active members chose to remain in the defined benefit 

section of the fund after the effective date.  The remaining 291 active members  

transferred to the defined contribution section with a 40% enhancement.  All pensions 
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payable from the fund were purchased from Sanlam for all the pensioners with the 

exception of two pensioners.  These pensions were purchased in the individual=s names.  

The pensions in respect of the other two pensioners were purchased in the fund=s name.  

Consequently, only two fully insured pensions are payable from the fund.  The 

enhancements paid on conversion amounted to approximately R23,9 million in respect of 

active members and R17,6 million in respect of pensioners.  The remaining surplus in the 

fund after the enhancements and transfer values were paid was R128 million which was 

transferred into the reserve account.  In terms of the rules, the reserve account can be 

utilised for funding any shortfall in the defined benefit account (i.e. for the remaining 4 

defined benefit members), for the payment of greater benefits to members and for the 

employer contributions to the fund.  The balance of the account on 1 October 1997 was 

approximately R127 million, some R90 million more than the figure told to the pensioners 

by the chairman of the board of trustees some two weeks before the effective date.  

 

The complainants have consistently challenged the reasonableness and equity of the 

restructuring scheme since publication of the details of the scheme a few weeks before the 

effective date.  Despite this, in March 1998 the Registrar issued a certificate in terms of 

section 14(1)(e) declaring himself satisfied that there had been compliance with the 

requirements of section 14. 

 

Prior to lodging a complaint with my office, the complainants addressed correspondence to 

the Registrar requesting him to intervene and not to approve the scheme under section 14 

of the Act.  In this correspondence, the complainants furnished the Registrar with the 

same financial data as that contained in their complaint.  In an annexure to a letter dated 

12 September 1997, Mr Adriaens states: 

 
The information about the costs to improve the benefits to the active members and the surplus funds 

were only given to me after I had threatened the chairman of the trustees with the law. 

 

Although I requested detailed information by fax on 25/08/97, a letter from the trustees was handed 

to me by the chairman of the trustees, Mr Cilliers, at the meeting on 29/08/97 at Bellville. 



 
 

Page 8 

 

After considerable further arguments he then told me that R39 million of surplus would go to 

Langeberg Foods, R32 million to active members and R23 million to pensioners. 

 

At the meeting on 03/09/97 at Paarl, I was told by the representative of Alexander Forbes that active 

members will receive R27.4 million, pensioners R27.5 million and Langeberg Foods R39,13 million.  

All questions regarding the detailed costs of the proposals and how the R39.13 million would be used 

was ignored and not answered. 

 

The Registrar responded to Mr Adriaens= letter in a letter dated 17 September 1997 in 

which it was stated that the Registrar had contacted Sanlam on the matter and was 

awaiting their response and that whilst the matter was being dealt with his office would not 

process the section 14 application by the fund.  Subsequent correspondence took place 

between the complainants, the Registrar and the fund actuary, Mr Knoetze. Eventually in a 

letter dated 21 January 1998, Mr Knoetze addressed a comprehensive submission to the 

Registrar in response to the latter=s request to Mr Knoetze to Ainvestigate this matter and 

furnish a reply which fully addresses the queries raised by the complainant@. 

 

In paragraphs 2.4 - 2.6 of the letter Mr Knoetze describes the financial aspects of the 

scheme and sets out the position as follows: 

 
2.4 Soos wat u kon sien uit die dokumentasie wat deur een van die pensionarisse aan u gestuur 

is, was daar >n groot hoeveelheid pertinente inligting aan die pensionarisse verskaf ten einde 

hulle in staat te stel om >n ingeligte besluit te neem.  Hierdie inligting is aangevul met 

persoonlike aanbiedings aan verskillende pensionarisgroepe waartydens verduidelikings 

gegee is en die geleenthuid vir vrae gebied is.  Pensionarisse is ook uitgenooi om 

persoonlike finansiele adviseurs te kontak en Alexander Forbes was ook beskikbaar vir 

verdere navrae.  Ons kantoor het byvoorbeeld verskeie telefoniese gesprekke met 

individuele pensionarisse gevoer. 

Die keuse wat aan die pensionarisse gebied was, is redelik kompleks. Die uitgangspunt was 

dus om al die relevante inligting to verskaf wat nodig is om >n ingeligte besluit te neem 

sonder om die aangeleenthuid verder te kompliseer. 

 

Die surplus-posisie van die Fonds was na die mening van the Trustees nie relevant tot die 
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keuse wat die pensionaris moes utioefen nie.  Die inligting was dus nie in die algemeen 

beskikbaar gestel nie.  Individue, soon Mnr. Adriaens wat daaroor navraag gedoen het, het 

egter die nodige inligting ontvang. 

 

Die tydsbestek waarbinne die pensionarisse hul keuse moes uitoefen was wel aan die kort 

kant, maar die Trustees het gevoel dat dit voldoenede is vir sinvolle besluitneming. 

 

2.5 Die Langeberg-pensione was op 1 Januarie 1993 verhoog tot die vlak van 100% van the 

styging in the Verbruikersprysindeks (VPI).  Op 1 Januarie 1996 was die pensionene weer 

verhoog tot 100% van die styging in the VPI sedert 1 Januarie 1993. 

 

Die styging in the VPI vanaf 1 Januarie 1993 tot 1 Oktober 1997 (dit was die effektiewe 

datum van die herstrukterering), was 47.6%. 

 

Die verhoging in the Langeberg-pensioene vanaf 1 Januarie 1993 tot 1 October 1997 het 

35.7% bedra. 

 

Dit beteken dat >n 8.8% verhoging soos op 1 October 1997 nodig was om die Langeberg-

pensionene te verhoog tot die vlak van 100% van die styging in the Verbruikersprysindeks. 

 

Indien die 10%-verhoging en die 13'e tjek dus saam beskou word, beteken did dat die 

pensionene soos op 1 October 1997 verhoog is tot die vlak van 100% vaar die VPI-styging 

plus >n addisionele verhoging van 9.6%. 

 

2.6 Soos u weet, is die Aktuaris van >n fonds verantwoodelik om van tyd tot aan die Registrateur 

van Pensioenfondse inligting aangaande die finansiele posisie van >n fonds te verstrek.  So 

byvoorbeeld het u bepaalde vereistes wat nagekom moet word waneer >n oordrag (soos wat 

hier die geval is) in terme van Artikel 14 van die Wet of Pensionenfondse gedoen word en 

wanneer die 3-jaarlikse aktuariele waardering van >n fonds gedoen moet word.  Dit sou 

dwaas wees om enige van hierdie inligting van u te weerhou.  Dit is beslis ook nie ons 

intensie om dit te doen nie. 

 

Ter wille van die pensionarisse, gee ek egter graag hierin die relevante finansie inligting 

(soos op 1 Januarie 1997) met betrekking tot die herstrukterering. 

 

Aktuariele surplus voor die herstrukterering    R94.4 m 
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Aanvullende diens basisverandering     R  3.5 m 

Herstruktureringsverhoging t.o.v. aktiewe lede    R24.0 m 

Aanwending t.o.v. pensionarisse      R27.4 m 

- herstruktureringsverhoging   R16.0 m 

- mediese verpligtinge    R11.4 m 

 

Balans na die herstrukterering      R39.5 m 

 

Die persentuele aanwending van die surplus ten opsigte van die groepe lede het soos volg 

bedra: 

 

Aktiewe lede:      40% 

Pensionarisse in totaal:     32.8% 

Pensionarisse uitgesluit medies    19.2% 

 

The financial information provided by the actuary to the Registrar reflects the January 

1997 position and is the same as that upon which Mr Adriaens and the other complainants 

relied.  It reflects that 40% of the surplus was allocated to the active members, 33% to the 

pensioners and the remaining 37% to the reserve.  As is evident from the October 1997 

valuation these figures did not reflect the actual position which eventuated on the effective 

date.  As already mentioned, the statutory valuation report of 1 October 1997 showed that 

R24 million was allocated to the active members, R18 million to the pensioners and R127 

million to the reserve account.  This translates into approximately 75% to the reserve, 14% 

to the actives and 11% to the pensioners. 

 

Despite this differential, which ought reasonably to have been known at the time, Mr 

Knoetze submits:- 

 

< the pensioners had sufficient information at their disposal to make an informed 

choice; 

< the time period for exercising an option to transfer out of the fund while short was 

adequate; and 
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< the surplus position of the fund (presumably both the disclosed and undisclosed 

figures) was in his opinion irrelevant to the choice the pensioners had to exercise. 

 

On 13 February 1998, the Registrar addressed a letter to Mr Adriaens advising him that 

after investigation, the Registrar was satisfied that the scheme was equitable.  The 

relevant part of the letter reads: 

 
In an effort to provide you with a satisfactory reply, I referred the matter to our actuarial section 

including all correspondence from you, your co-complainants, this Office and from Alexander Forbes. 

 I requested an opinion based on the information supplied to ascertain if the reconstruction exercise 

by the Fund was indeed conducted in a fair manner. 

 

It is this Office=s conclusion that this exercise by the Fund was indeed conducted in a fair manner. 

 

This Office now views this matter as being finalised. 

 

If you would like to pursue this matter further, we suggest you contact the Adjudicator of Pension 

Funds (sic).   

 

It is clear from the Registrar=s letter that he has based his opinion on the submissions 

made to him by Mr Knoetze in his letter of 21 January 1998.  Thereafter, he issued the 

section 14(1)(e) certificate in March 1998. 

 

The discrepancy in figures was not dealt with at the hearing nor in the written submissions 

made by the parties= legal representatives.  When during the course of my investigation it 

became apparent, I addressed a letter on 22 February 1999 to the respondent=s attorneys 

requesting an explanation.  The relevant part of this letter reads: 

 
As you no doubt understand, one of the issues I shall have to determine is whether the scheme 

involving the complainants was reasonable and equitable and whether it accorded full recognition to 

the rights and reasonable benefit expectations of the complainants as contemplated in section 

14(1)(c). 
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The transfer was effected with effect from 1 September 1997.  In the complainant=s complaint, he 

furnishes details of the fund as at 1 January 1997 reflecting a surplus in the fund in the amount of 

R94.4 million.  On page 4 of the complaint, his calculations regarding the application of the surplus 

resulted in an amount of R44.2 million remaining as the employer=s reserve for use in the 

improvement of benefits and contribution holiday for the employer. 

 

These calculations, it seems to me, he has derived from the correspondence which he conducted 

with the respondent and in particular with Mr Knoetze of Alexander Forbes, the respondent=s actuary. 

 Figures approximating these amounts are also spelt out in a letter addressed to the Registrar of 

Pension Funds by Mr Knoetze at pages 75-80 of the bundle of documents submitted in evidence.  

This letter states the balance after the restructuring to be in the amount of R39.5 million.  It then goes 

on to say that the percentage of the surplus applied in respect of the different interest groups 

amounts to 40% for the active members and 32.8% for the pensioners with the remainder being held 

in reserve.  These figures were stated as being the relevant financial information as at 1 January 

1997. 

 

In April 1998 Alexander Forbes Consulting Actuaries prepared a report on the valuation of the 

Langeberg Foods Pension Fund as at 1 October 1997, thus reflecting the funding levels immediately 

subsequent to the restructuring.  This document can be found at page C113 of the bundle of 

documents submitted in evidence.  As far as I recall, the valuation was not canvassed in any detail at 

the hearing.  However, the figures reflected in the report are considerably at variance with those 

raised in the correspondence.  Thus , most significantly, the report reflects an amount of 

approximately R128 million (described as the remaining surplus in the fund after the restructuring) as 

the amount transferred to the reserve account on 1 September 1997.  The report shows that the 

costs of the enhancements for activemembers and pensioners on conversion were respectively 

R23.9 million and R17.5 million, somewhat less than the amounts mentioned in the correspondence. 

 

On this prima facie evidence it would seem that the complainants, and presumably the other 

pensioners and members of the fund, were under the impression that immediately subsequent to the 

restructuring an amount of approximately R40 million would be transferred to the reserve account in 

the fund.  The subsequent valuation reveals that this was a miscalculation to tune of almost R90 

million. 

 

From the documentation at my disposal it is not immediately clear how the figures could vary so 

significantly.  An underestimation of R90 million obviously will have some impact on the 

determination of the reasonableness and equity of the scheme.  In this regard, the question must be 
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asked whether the trustees have complied with their duty to act with due care, diligence and good 

faith and whether they have taken all reasonable steps to ensure that the interests of the members 

were protected in the transfer scheme.  Additionally, the question arises whether the board ensured 

that adequate and appropriate information was communicated to the members of the fund informing 

them of their rights and benefits. 

 

Unfortunately, in the correspondence between the complainant, the Financial Services Board and 

Alexander Forbes, no attempt was made to correct the complainant=s mistaken supposition that an 

amount of R40 million would be transferred to the reserve.  Indeed, in his letter of 21 January 1998, 

Mr Knoetze, makes no reference at all to the fact that the amount earmarked for transfer to the 

reserve had been underestimated by R90 million.  Nor were these issues canvassed by either party 

at the hearing. 

 

Accordingly, I invite your client and Mr Knoetze, the fund=s actuary, to furnish me with a 

comprehensive written explanation of how this discrepancy has arisen and to make submissions on 

how the non-disclosure of this information should bear upon the reasonableness and equity of the 

section 14 scheme. 

 

In response to this letter I received a submission from Mr F Knoetze, the actuary to the 

fund, and from Ms L Knoetze, the principal officer of the fund.  Mr Knoetze makes the 

following submissions: 

 
We had no intention and never tried to estimate or predict the amount of money that was to be 

transferred to the reserve account as at 1 October 1997.  In my view, it is meaningless to predict the 

amount of surplus assets that would be available after a restructuring, if that restructuring becomes 

effective some months into the future and the fund=s assets are partially invested in the share and 

bond market.  The impact of different investment scenarios (refer to point 2 below) illustrates the 

point clearly.  As is shown below, the Asurplus@, depending as it does upon market performance, is a 

volatile figure.  To predict what it will be in the future is at best an educated guess. 

 

I do not know where the complainants got the impression that an amount of approximately R40 

million would be the amount that is going to be transferred to the reserve account as at 1 October 

1997.  I can only assume that they incorrectly interpreted the results of the actuarial valuation as at 1 

January 1997. 

 

The purpose of the valuation as at 1 January 1997 was firstly to get a more up to date picture of the 

financial position of the fund (the previous valuation was done as at 1 January 1995).  This was 
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relevant since the fund considered a restructuring of its obligations.  The second purpose of the 

valuation was to determine whether the fund could afford certain restructuring enhancements upon 

changing its obligations.  It was certainly not a purpose of the actuarial valuation of the fund as at 1 

January 1997 to estimate the amount of money that was going to be transferred to the reserve 

account after the restructuring, which would have implied speculation as to the future performance of 

the fund. 

 

Further in the letter he continues: 

 
The valuation of the fund as at 1 October 1997 revealed that there was an amount of approximately 

R127 m in the reserve account.  The main contributors to the large amount in the reserve account 

were the following items: 

 

< The actuarial surplus of R94 m at 1 January 1997, plus fund interest over the 9 months to 1 

October 1997, minus the value of the restructuring enhancements. (approximately R55m) 

< The investment margin as at 1 January 1997, plus fund interest over the 9 months to 1 

October 1997.  (approximately R45 m) 

< The actual fund interest earned on the assets backing the fund=s liabilities over the 9 months 

to 1 October 1997 was more than assumed.  (approximately R17m) 

< The purchase of the pensions from Sanlam was done at a lower price than the value that the 

actuary placed on the pensioner liabilities in the fund.  (approximately R10m) 

 

The above can be put into different words: The following items were transferred, together with the 

actuarial surplus of R39 m as at 1 January 1997, to the reserve account immediately subsequent to 

the restructuring: 

 

< fund interest on the actuarial reserve of R39 m. 

< the investment margin as at 1 January 1997, plus fund interest, 

< fund interest in excess of what was assumed on the assets backing the fund=s liabilities, 

< the difference between the value that Sanlam and the fund placed on the pension 

obligations, 

< miscellaneous amounts, 

 

It is clear from the above that the actual investment scenario over the 9 months from1 January 1997 

to 1 October 1997 had a major impact on the financial position of the fund.  The fund=s investment 

return over the 9 months period was in excess of 15% and this contributed significantly to the size of 

the reserve account.  
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And finally he concludes 

 
Finally, I would like to comment on the difference between the value that Sanlam and the fund placed 

on the pensioner liabilities.  What was promised to transferring pensioners and members was a 

particular benefit amount, including enhancements, and a future benefit dispensation.  In the case of 

the pensioners this would be the basic pension prior to the restructuring, plus enhancements, 

together with future pension increases as declared by Sanlam.  Sanlam had to make a similar 

provision for future pension increases as the fund had done at the previous statutory actuarial 

valuation. 

 

The response does not directly address the question of whether section 14 imposes a duty 

on the board or the fund actuary to disclose the current value of the fund=s assets and the 

allocation of the surplus at the effective date of transfer.  Mr Knoetze argues rather that the 

purpose of the valuation on transfer was limited to determining whether the fund was in a 

sound position and whether the fund could afford the restructuring enhancements.  In his 

view, the pensioners had an option to elect a particular benefit.  They could accept it and 

transfer or reject it and remain in the fund.  There appears to be no recognition of the fact 

that section 14 of the Pension Funds Act, requiring the transfer to be reasonable and 

equitable, may expect more than that. He assumes that the disclosure of minimal relevant 

information based on the position of the last actuarial valuation is sufficient compliance.   

 

Ms Knoetze=s submissions are in a similar vein. In her letter she comments: 
 

The fact that as at 1 October 1997 the surplus in the fund after meeting liabilities to transferring 

members and pensioners were substantially greater than depicted in the valuation as at 1 January 

1997, were simply a reflection of the volatility of the performance of the funds assets. 

 

Further in the letter she states: 

 
The transferring members and pensioners have always had access to the financial information 

necessary to enable them to establish (as far as this is possible) the surplus in the fund prior to and 

after the transfer.  The report on the valuation of the fund as at 1 October 1997 was incorporated in 

the bundle of court documents and was (as far as I can recall), referred to by counsel, for the fund 
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during the course of argument.   

 

Mr Mitchell, the complainants= legal representative, cast some doubt upon the validity of 

the explanation offered for the variance.  He contended that the emphasis placed on the 

earnings over the period from the beginning of January until end September 1997 is 

misplaced.  No actual figure is mentioned.  On the total assets of R277 million, a return of 

18% would have been R37 million and could not alone explain the residual market value 

surplus. Market volatility alone cannot explain the high residual market surplus. Bearing in 

mind that 58% of the fund=s liabilities were disposed of for approximately 30% of the 

assets, logic and reason point towards this being the predominant cause of the high 

residual surplus.   
 

The complaint 

 

In the written complaint lodged with my office, before they obtained legal representation, 

the complainants submit that the trustees acted erroneously and in a manner unfair to and 

discriminating to the pensioners.  They requested me to Ainstruct the trustees to repeal 

their discriminatory decisions relating to pensioners and to replace them with benefit 

improvements of similar size as those granted to active members and/or to take such 

alternative action and/or decisions as you deem fit@.   

 

Mr Mitchell in his heads of argument re-formulates the issues and usefully paraphrases 

them as: 

 

(1) Whether the trustees acted in accordance with their fiduciary duties towards 

pensioners and in compliance with the requirements of section 14. 

 

(2) Whether the pensioners should have been offered an additional share in the 

surplus given the fact that the fund was being radically restructured and that they 

had a contingent interest in it. 
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(3) Whether the trustees acted within their powers to assign a portion of the surplus 

towards funding the release of the employer of its so-called “medical obligation”.   

The respondent’s reply is that in choosing the Sanlam pension in preference to remaining 

in the fund, the complainants elected a particular option and they should be held to that 

election.  During the course of restructuring, the pensioners were offered an opportunity to 

obtain a “with profit annuity” from Sanlam together with an ex gratia enhancement pension 

benefits and a 13th cheque.  Each pensioner was given an option form in terms whereof he 

or she had to exercise a choice of either continuing to receive a pension from the 

respondent or having a bonus pension purchased from Sanlam in their own names.  

According to Mr Loxton, on ordinary contractual principles, the complainants were not 

bound to accept an offer not of their liking.  Once having elected to accept that offer, they 

were then, however, bound thereby.  To escape the consequences of their election, it 

would be incumbent upon them to show that their acceptance was induced by fraud or 

misrepresentation.   It was also contended that once a section 14 certificate has been 

issued by the Registrar, I lack the power or jurisdiction to go behind that certificate.  The 

power and duty of determining whether or not a scheme complies with the provisions of 

section 14(1)(c), according to Mr Loxton, vests in the Registrar alone.  

 

Regarding the complaint concerning the fund’s distribution of the surplus to fund the 

medical aid obligation, the respondent submits that it was open to the trustees to decide to 

accord to the pensioners a benefit which would partly compensate them for the loss of a 

retirement benefit hitherto granted to them by their employer which had then been 

subsequently terminated.   

 

I deal with each argument in turn. 

 

Reasonableness and equity of the scheme 

 

It is common cause that the transaction transferring the pension liabilities to Sanlam is a 

transaction involving the transfer of business from a registered fund to another person.  

Accordingly, it is governed by the provisions of section 14 of the Pension Funds Act of 
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1956.  Section 14 reads as follows: 

 

Amalgamations and transfers 

 

(1) No transaction involving the amalgamation of any business carried on by a 

registered fund with any business carried on by any other person 

(irrespective of whether that other person is or is not a registered fund), or 

the transfer of any business from a registered fund to any other person, or 

the transfer of any business from any other person to a registered fund shall 

be off any force or effect unless - 

 

(1) the scheme for the proposed transaction, including a copy of every 

actuarial or other statement taken into account for the purposes of 

the scheme, has been submitted to the registrar; 

(2) the registrar has been furnished with such additional particulars or 

such a special report by a valuator, as he may deem necessary for 

the purposes of this subsection; 

(3) the registrar is satisfied that the scheme referred to in paragraph (a) 

is reasonable and equitable and accords full recognition -  

 

(1) to the rights and reasonable benefit expectations of the 

persons concerned in terms of the rules of a fund concerned; 

and 

(2) to any additional benefits the payment of which has become 

established practice, 

 

and that the proposed transactions would not render any fund which 

is a party thereto and which will continue to exist if the proposed 

transaction is completed, unable to meet the requirements of this Act 

or to remain in a sound financial condition or, in the case of a fund 

which is not in a sound financial condition, to attain such a condition 
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within a period of time deemed by the registrar to be satisfactory; 

(4) the registrar has been furnished with such evidence as he may 

require that the provisions of the said scheme and the provisions, in 

so far as they are applicable, of the rules of every registered fund 

which is a party to the transaction, have been carried out or that 

adequate arrangements have been made to carry out such 

provisions at such times as may be required by the said scheme; 

(5) the registrar has forwarded a certificate to the principal officer of 

every such fund to the effect that all the requirements of this 

subsection have been satisfied. 

 

(2) Whenever a scheme for any transaction referred to in subsection (1) has 

come into force in accordance with the provisions of this section , the 

relevant assets and liabilities of the bodies so amalgamated shall 

respectively vest in and become binding upon the resultant body, or as the 

case may be, the relevant assets and liabilities of the body transferring its 

assets and liabilities or any portion thereof shall respectively vest in and 

become binding upon the body to which they are to be transferred. 

 

(3) The officer in charge of a deeds registry in which is registered any deed or 

other document relating to any asset which is transferred in accordance with 

the provisions of subsection (2), shall upon production to him by the person 

concerned of such deed or other document and of the certificate referred to 

in paragraph (e) of subsection (1), without payment of transfer duty, stamp 

duty, registration fees or charges, make the endorsements upon such deed 

or document and the alterations in his registers that are necessary by 

reason of the amalgamation or transfer. 

 

(4) A transaction effected in terms of this section shall not deprive any creditor 

of a party thereto (other than in his capacity as a member or a shareholder 

of such party) of any right or remedy which he had immediately prior to that 
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date against any party to the transaction or against any member or 

shareholder or officer of such party. 

 

Section 14 imposes a disclosure and reporting obligation on any fund involved in an 

amalgamation or a transfer of business, and invests the Registrar, in his supervisory and 

regulatory capacity, with a significant authority to protect member rights and interests and  

to allow for equitable adjustment.  The section in particular requires that no amalgamation 

or transfer shall have any legal force or effect unless the Registrar is satisfied that the 

scheme effecting the proposed amalgamation or transfer -  

 

(1) is reasonable and equitable; 

(2) accords full recognition to the rights of the persons concerned in terms of 

the rules of the fund; 

(3) accords full recognition to the reasonable benefit expectations of the 

persons concerned in terms of the rules of the fund; 

(4) accords full recognition to any additional benefits the payment of which has 

become an established practice; and 

(5) would not render any fund which is a party to the scheme unable to meet the 

requirements of the act or to remain in a sound financial position, if it is to 

continue after the implementation of the scheme. 

 

Hence, the provision requires a full and proper investigation by the Registrar to determine 

the legality, reasonableness, equity, financial soundness and actuarial prudence of any 

scheme. 

 

The reporting and disclosure requirements of the provision are geared towards facilitating 

the investigation and determination by the Registrar. 

 

The Pension Funds Act does not limit itself to imposing obligations only on the Registrar in 

relation to section 14 schemes.  In terms of section 7C(1) the board of management of the 

fund is obliged to direct, control and oversee the operations of the fund in accordance with 
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the applicable laws and the rules of the fund.  Section 7C(2)(a) requires the board in 

pursuing the objects of the fund to take all reasonable steps to ensure that the interests of 

the members in terms of the rules of the fund and the provisions of the Pension Funds Act 

are protected at all times especially in the event of an amalgamation or transfer of any 

business contemplated in section 14. Further duties in section 7C(2) require the board to 

act with due care, diligence, good faith and impartiality in respect of all members and 

beneficiaries.  These duties, basically, are a codification of what could be expected from  a 

board of management at common law.   

 

The statutory or common law duties therefore compel the board of management when 

dealing with a transfer of business to firstly follow the dictates of section 14.  The board is 

obliged to comply with the disclosure requirements of section 14 and, by implication, to 

ensure that the scheme is reasonable and equitable and accords full recognition to the 

rights and reasonable benefit expectations of the persons concerned in terms of the rules. 

 The board must also accord full recognition to any additional benefits the payment of 

which has become established practice.   

 

The complainants submit that the board failed in the formulation of the section 14 scheme 

to carry out its common law fiduciary duties to act impartially, to exercise an independent 

discretion and to make disclosure, and further has failed to meet the requirements of 

section 14. In short, it is contended that the section 14 scheme involving the pensioners is 

unreasonable and inequitable.  The complaint, it needs to be emphasised, is directed at 

the board of management of the fund and not the Registrar.  

 

The requirement that the scheme should meet the pensioner’s reasonable benefit 

expectations is clearly in addition to the requirement that the scheme as a whole should be 

reasonable and equitable.  In order for the scheme to be reasonable and equitable it 

should have the qualities of being equal, fair, impartial and even handed.  At the same 

time, the business to be transferred should be of such an amount, size and number as 

may be adjudged to be appropriate, as to be suitable to the circumstances or purpose.  To 

determine what is reasonable and equitable of necessity involves a comparative exercise. 
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 In addition to the requirement of reasonable benefit expectations being met, in a fund with 

a substantial surplus, it is argued, equity requires a transfer not only of assets to meet the 

benefit expectations, but also a fair and even handed transfer of a portion of the surplus, in 

an amount or size as may be appropriate, having regard to the assets and liabilities of the 

funds as a whole.   

Mr Mitchell’s submissions in this regard mirror the comments of Lord Justice Staughton in 

his concurring opinion in Stannard v Fisons Pension Trust Limited [1992] IRLR 27 @ 32 

where he stated: 

 
At the heart of this case, in my opinion, lies the question whether the employees of a company have 

any legitimate interest in a surplus which exists in the company=s pension fund.  Perhaps Alegitimate@ 

is not the right word to use, for it is not suggested that the employees have a legal right to participate 

directly in the surplus.  More accurately, in deciding what is just and equitable upon a division of the 

pension fund, should one have regard to, and evaluate, the possibility that all or part of the surplus 

will one day prove to be a benefit for the employees?... 

 

It therefore seems to me that...there was some degree of likelihood that the Fisons fund would 

continue to be in surplus for the foreseeable future; and there was some degree of likelihood that the 

existing employees and pensioners would receive some benefit from the surplus in the future, in the 

form of increased pensions or other benefits.  When the trustees come to consider what was just and 

equitable upon a division of the fund...they ought to have borne those points in mind and made some 

evaluation of them. 

 

As indicators of the unreasonableness and inequity of the scheme Mr Mitchell points to the 

following: 
 

(1) Despite the fact that the fund was in a very healthy position, 58% of the fund’s liabilities, 

(being R83.6 million of a total of R144 million), were transferred to Sanlam in exchange for 

approximately 30% of the assets in the amount of R101 million, being the total purchase 

price to Sanlam including the medical obligation, when the estimated market value of the 

assets at the date of transfer was R311 million.  Accordingly, it was argued, that in order to 

meet the requirement of the scheme being reasonable and equitable, an additional portion 

of the assets of the fund should have been transferred with due regard to the concepts of 

fair dealing, equality and appropriateness having regard to the circumstances.  The fund 

was clearly in a very healthy financial position.  The transfer should have taken into account 
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the number of pensioners in relation to the overall number of members, the extent of the 

actuarial reserve for transferring pensioners in relation to the actuarial reserve  of all 

members, and more importantly, the general financial position of the fund.  What was in fact 

transferred was, merely, in his words, “the bargain price quoted by Sanlam”. 

   

(2) It is common cause that with effect from the beginning of January each year prior to the 

restructuring of the fund, pensioners received an increase of approximately 75% of the 

average CPI over the previous year.  Additionally, every three to four years pensions were 

topped up to the extent of 100% of the CPI.  By contrast, the available evidence tends to 

suggest that increases of the pensions by Sanlam will depend entirely on the performance of 

the investment earmarked for each pensioner.  Such a scenario is somewhat at variance 

with the circular distributed to the pensioners in August which states: “The annual pension 

increases will in future be granted and guaranteed by Sanlam.  Based on the historical 

performance these increases would assist you in at least keeping pace with inflation.”  

However, in visuals presented at the information sessions, it is clear that the pensioners 

could be at risk.  The information sessions were convened on short notice and were badly 

attended.  It is thus at least questionable whether adequate information on this aspect was 

properly communicated. 

 

In the documentation submitted to the Registrar outlining the scheme for the proposed 

transfer of business the actuary states that the transfer values were based on the cost of 

“with profit” annuities payable on the same terms and conditions provided for by the fund, 

plus enhancements as communicated to each pensioner.  The annuities were purchased at 

an interest rate of 5% which is the interest rate used in the statutory valuation of 1995.  

According to Mr Mitchell, this means that the assets transferred had to achieve a growth of 

the CPI plus 5% to provide pension increases of a minimum of the CPI.  This points at the 

funds transferred having been inadequate. 

 

(3) There was a marked differentiation between the treatment of active members and of the 

pensioners.  Active members were provided with a 40% increment in their actuarial reserve. 

 Additionally, by virtue of their remaining members of the fund, they would have some 

contingent claim or expectation to possibly benefit from the R127 million surplus transferred 

to the reserve account. 

 

(4) Mr Mitchell has made a number of complex, and at times unexplained, calculations in 

support of an argument that the pensioner’s pensions were not properly adjusted to take 

account of 100% of the CPI prior to transfer.  It is difficult to test the veracity and  accuracy 

of the facts underlying these submissions.  Nevertheless, he maintains an additional R14.4 
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million ought to have been transferred to achieve this result.  

 

(5) It is also alleged that the special report submitted to the Registrar in terms of section 

14(1)(b) is misleading.  Item 7 of the report, in accordance with PF Circular 78, requires the 

actuary to explain how the funding level is reflected in the transfer values.  In reply, the 

actuary stated that the transfer value included enhancements to the basic pensions 

reflecting an increase of 10% with effect from 1 October 1997 and a 13th payment in each 

December from December 1997.  It is submitted that this is misleading because pensions in 

all likelihood would have been increased by 10% in January, according to the normal 

practice, and therefore the scheme failed to incorporate a meaningful percentage of the 

surplus to cater for the fact that the pensioners would henceforth carry the investment risk.  

The actuarial liabilities at 1 January 1997 were stated as being R83.6 million.  R101 million 

was transferred to Sanlam.  If one deducts the medical benefit of R11.4 million and an 

allowance for inflation of R14.4 million an amount of R75.6 million was in fact transferred to 

fund the pensioners’ actuarial reserve of R83.6 million.   

 

Mr Mitchell puts forward the following as an alternative fair transfer value: 

 

Actuarial liabilities as at 1 January 1997     R  83.6 million 

Increased to bring pensions into line with CPI - 17.2%  R  14.4 million 

Medical obligation       R  11.4 million 

Allowance for risks taken at level of investment margin of 14% R  13.7 million 

Allowance for reasonable and equitable share of assets take 

as 40% of aggregate       R  39.2 million 

TOTAL        R162.3 million 

 

Unfortunately, Mr Loxton chose in his written submissions in response not to 

deal with these contentions. 
 

(6) In addition, according to Mr Mitchell’s calculations, the performance of the Sanlam fund 

appears to be weaker than the respondent.  The latter reflected a 12.4% average increase 

as against the 10.6% average of the former over the same period.  Despite this, 

representations were made to the pensioners that the Sanlam fund performed better. Again 

the respondent’s legal representatives, for reasons which will be apparent later, did not 

contest these calculations. 

 

(7) Regarding the investment margin referred to in Mr Mitchell’s calculation, this is motivated as 
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necessary on account of the investment returns not being guaranteed.  Seeing that Sanlam 

did not guarantee CPI increases, the transfer should have included a margin to act as a 

buffer against the risk of those benefits not being achieved.  All indications are that the 

pensioners are entirely at risk in relation to the performance of their investment with Sanlam. 

 

Besides these indicators pointing to an unreasonable and inequitable transfer scheme, 

there is the question of the variance between the amount the pensioners believed would 

be allocated to the reserve account and the amount actually allocated shortly after they 

exited the fund. The figures upon which the pensioners relied were derived from the 

correspondence and information sessions and most significantly no attempt was made to 

correct them by Mr Knoetze in his letter of 21 January 1998 to the Registrar at a time 

when he ought reasonably to have known the true value.   

 

Mr Knoetze takes the view that the true surplus figures are irrelevant for the purposes of 

the pensioners exercising their options to transfer. I cannot agree.  If such information is 

irrelevant one has to ask why any information about the surplus at all was supplied in 

response to the pensioners’ request.  The answer simply is that such information is highly 

relevant.  Pensioners granted an option to transfer their investment from one vehicle to 

another have a clear right to be furnished with adequate appropriate information to enable 

them to make an informed choice about which vehicle to invest in.  Accurate information 

about the current financial position of the fund is a prerequisite to a proper choice. 

 

It is evident from Mr Knoetze’s letter that he loses sight of the fact that the section 14 

transfer ought to be based on information and factors which are current.  It may indeed not 

be his duty to predict the residual surplus, but it was his duty to ensure that the transfer of 

business was reasonable and equitable and as such based on reliable current information. 

 Accepting that the scheme invariably will be required to be worked out in advance, it does 

not follow that the trustees and the fund actuaries can simply take outdated historical 

information into account and ignore developments and the financial situation at the actual 

date of transfer.  If circumstances change which significantly impact upon the investment 

of the fund between the time when the section 14 scheme was devised and the effective 

date of transfer, there is to my mind some duty to make an appropriate adjustment.   
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Of particular concern is the fact that the improved position of the fund ought to have been 

evident by 21 January 1998 and there can be no excuse for the failure of the actuary to 

convey the true position at the time he was addressing submissions to the Registrar, 

especially considering that the fairness of the scheme was clearly being contested.  

Indeed, as a consequence the Registrar came to the conclusion in March 1998 that the 

scheme was reasonable and equitable on the basis of incomplete historical information.  

By 21 January 1998 it would have been evident that the balance in the fund after 

restructuring had been  understated.  In his letter to the actuary dated 6 January 1998, the 

Registrar specifically requested the actuary to investigate the matter and furnish a reply 

which Afully addresses the queries raised by the complainant@ before taking the decision to 

issue the certificate.  A reply by the actuary failing to disclose a R90 million variation 

between the interim and final valuation can hardly be considered a full reply, especially 

when the reasonableness and equity of the surplus distribution was plainly at issue.   

 

To my mind, the variance in the residual market value surplus and the manner in which it 

has been dealt with by the fund and the actuary are clear indications that the section 14 

scheme involving the pensioners was neither reasonable nor equitable.  With effect from 1 

October 1997, 274 pensioners transferred out of the fund to Sanlam on the basis of an 

undisclosed, non-statutory interim valuation reflecting a funding level of 166%.  The 

complainants, and presumably other pensioners, transferred on the assumption that 

32.8% of the surplus was being allocated for their benefit, with 40% being allocated to the 

actives, with a balance of 38% being kept in reserve for use, mainly, for the purpose of a 

contribution holiday by the employer.  In fact, as already stated, the subsequent valuation 

report disclosed that 75%  of the surplus was allocated to the reserve account, with a 

resultant funding level of 245.3% after transferring out the pensioners.  

 

Looked at simply, the scheme presented to the members and the Registrar reflected that 

an amount of approximately R32 million would be allocated to the reserve account for use 

mainly by the employer.  On the effective date of the scheme R127 million was allocated to 

the reserve.  Attempts by the actuary and the fund to explain this discrepancy away as a 
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reflection of the volatility of the performance of the fund=s assets, besides being vague and 

unsubstantiated, are disingenuous, and indeed, on proper investigation, may raise 

questions of propriety.   

 

This complaint poses similar issues to those in the UK case Stannard v Fisons Pension 

Trust Limited [1992] IRLR 27.  In that matter a company sold one of its divisions to another 

- NHF.  As a result, some 2500 employees transferred to the employment of NHF.  They 

were previously members of the Fisons Pension Fund, but on 31 December 1982, they 

transferred to a new fund providing comparable benefits established by NHF.  The transfer 

values to be transferred at the agreed date of 31 December 1982 were a matter for 

determination by the Fisons Pension Fund trustees.  Under the relevant fund rules, that 

amount was to be such Aas the trustees, after consulting the actuary, decide to be just and 

equitable@.  In deciding the amount to be transferred, the trustees referred to the last 

valuation of the pension fund, which had been carried out in 1979.  That valuation showed 

a mild actuarial deficit which had led to the company=s contribution rate  being set at the 

relatively high level of 16%.  With a transfer payment calculated on the total service 

reserve basis, taking account of the deficit, NHF would have been bound to continue 

paying contributions at that rate in the new fund.  On the basis of the 1979 valuation, the 

transferring fund could not have supported a transfer on the past service reserve method 

as well as meeting its commitment to remaining members and existing pensioners.  

 

However, after the sale agreement had been entered into, but before the pension transfer 

date, the value of the Fison Pension Fund increased greatly because of a rise in the stock 

market at the time.  This meant a transfer could have been made on the past service 

reserve basis without jeopardising any parties= interest.  

 

When the true funding level became known, it was contended that the trustees should 

have taken into account the value of the fund at the transfer date.  Had they done so, they 

would have realised, or should have been advised by the actuaries, that the past service 

reserve basis of calculating the transfer amount was in fact practicable and was the just 

and equitable method to apply.  Both the High Court and the Court of Appeal ruled that the 
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trustees= failure to take account of the increased value of the pension fund at the relevant 

date rendered invalid the decision as to the amount to be transferred  in respect of former 

members.   

 

The court held that pension fund trustees are under a legal duty to give properly informed 

consideration to the exercise of their powers.  This duty required the trustees to consider 

the current value of the pension fund and its implications in determining the amount that 

would be just and equitable to appropriate in respect of the transferring members.  That 

duty was owed to the transferring members and the remaining members alike since they 

had both contributed to the pension fund.  In order to give properly informed consideration 

to the discretion they had to exercise, the trustees needed to know the value of the fund at 

the transfer date.  Such information should have been provided by the actuaries since it 

was the duty of the actuaries to put the trustees in a position to make a properly informed 

decision.  Had the trustees been informed of the current value of the fund and the 

implications of that value, their decision as to the amount to be transferred might have 

been materially affected. 

  

That the trustees of the respondent in the present matter similarly transferred the 

pensioners on the basis of  outdated and inaccurate information is evident from the letter 

dated 12 September 1997 handed by the chairman of the board of trustees to Mr Adriaens 

at one of the information sessions. The relevant portion of that letter reads as follows: 

 
U noem dat u bekommerd is dat die pensionarisse nie in die surplus van die Langeberg Voedsel 

Pensioenfonds gedeel het nie. 

 

>n Interim aktuariele waardering van die pensioenfonds is soos op 1 January 1997 gedoen.  Die 

waardering het getoon dat daar >n surplus van R94 m soos op 1 January 1997 in die fonds is.  Die 

beraamde surplus wat in die Fonds sal agterbly nadat die herstrukturering plaasgevind het en die 

aktiewe lede en pensionarisse vanuit die surplus bevoordeel is, beloop ongeveer R39 m.  Hieruit is 

dit duidelik dat die lede van the Langeberg Voedsel Pensioenfonds (insluitend die pensionarisse) >n 

aansienlike bevoordeling uit die surplus in the fonds gaan ontvang. [emphasis supplied] 

 

Again, the estimated residual surplus was stated as R39 million, when in fact it turned out 
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to be R127 million.  And the impression is mistakenly created that one-third of the surplus 

was allocated for the pensioners= benefit. 

 

Accordingly, I am pursuaded that the board has failed to take all reasonable steps to 

ensure that the interests of the pensioners were adequately protected in the devising of 

the section 14 scheme.  As observed in Stannard, while the transferring members do not 

have a legal right to participate directly in the surplus, they do have a right to be the 

beneficiaries of a transfer scheme which is reasonable and equitable. They are entitled to 

a fair and proper opportunity at the moment of transfer to assess the likelihood, should 

they remain in the fund, of receiving some benefit from the surplus in the future, in the 

form of increased pensions or other benefits.  The failure of the actuary and the fund to 

disclose the actual market value of the surplus at the date of transfer has denied the 

complainants and other pensioners this opportunity.  Hence,  the scheme fails to live up to 

the standard of reasonableness and protection now captured in section 7C and 7D of the 

Act.  Moreover, the board has fallen short of its duty to act with due care, diligence and in 

good faith.  There is no getting away from the fact that had the pensioners known that 75% 

of the surplus was to remain behind in the fund, many might very well not have 

transferred.  Furthermore, had the complainants been aware of the current value of the 

fund and the actual distribution figures they might very well have been in a position to 

convince the other pensioners to hold out for a more generous offer.  And more 

importantly, had the Registrar in early 1998 been furnished with the October 1997 figures, 

instead of only the January 1997 figures, he very likely would have refused to certify the 

scheme as reasonable and equitable, especially in light of the fact that the pensioners had 

so short a time to exercise their options, and that those who failed to return their option 

forms were automatically transferred. 

 

The omission raises general questions about professional ethics.  In various discussions I 

have held with eminent members of the actuarial profession the suggestion has been 

made that issues of actuarial discretion should be properly reviewed by the President of 

the Actuarial Society rather than by my office.  Actuaries work as experts in a complex 

field. All actuaries work under the direction of a code of conduct backed-up by professional 
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guidance notes issued by the Actuarial Society.  From time to time, various parties 

recommend guidance notes to the Council of the Actuarial Society where they feel that 

additional direction is needed. If members of pension funds are not happy with actuarial 

decisions and calculations, they are entitled to raise the issue with the President.  

This takes away nothing from the  jurisdiction of my office.  There is a statutory duty on my 

office to investigate maladministration by actuaries and to make appropriate orders.  

Nevertheless, the work of my office will be greatly enriched and facilitated by input from 

the President of the Actuarial Society concerning appropriate guidelines governing the 

practices of the profession.  For that reason, it is my intention to refer this matter to the 

Actuarial Society with a view to eliciting comment and discussion about the appropriate 

practice in a situation like the present.  In referring this matter to the President of the 

Actuarial Society, I seek his advice on whether the actuary in this matter has complied with 

existing guidance notes and best practice, and whether or not he considers it desirable to 

issue a guidance note imposing an obligation on actuaries to disclose current information 

in relation to the value of a pension fund at the date of a section 14 transfer, if that is not 

already the prevailing practice. However, it needs to be emphasised, my decision to do so 

does not reflect decisively upon the professional conduct of the actuary in this matter.  

Indeed, while the actuary could have been more forthcoming in his correspondence with 

the Registrar, reliance on the last actuarial valuation appears to be sanctioned as 

acceptable practice in PF Circular 78.  Still, it is more than doubtful that the Circular in this 

respect complies with the legislation in all cases. 

 

Estoppel by election 

 

Mr Loxton for the respondent has focussed his argument on the submission that the 

complainants should be held to their election.  In this regard he submits that the choice 

was preceded by full communication including written material and audiovisual 

presentations attended by pensioners.  He claims that the implication of each choice was 

fully spelt out and that the complainants exercised their choice with full knowledge of their 

rights.  He made these submissions prior to the exchange of correspondence regarding 

the understated value of the market value surplus.   
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Normally, it would be possible to escape the consequences of an election only were it to 

be shown that the acceptance of the election was obtained by improper means.  I am 

satisfied that the representation of the fund=s value at the date of transfer was indeed a 

misrepresentation.  Even so, in contractual terms it would still have to be shown that the 

misrepresentation was relied upon. Furthermore, normally a misrepresentation permits the 

innocent party to seek to restore the status quo ante.  It is clear that the complainants do 

not wish to restore the status quo ante.  In a letter dated 14 January 1998 to Langeberg 

Foods Africa Limited, Mr Adriaens= attorney (Mr A R Chiat) stated:   

 
In the event of you taking any steps to reverse the implementation of option 2 (i.e. the purchase of a 

bonus pension from Sanlam in Mr Adriaens= name) and deduct the amounts already paid to our client 

for future instalments our instructions are to immediately make application to court for an interdict to 

prevent you from doing so.  

 

Mr Loxton submits that Mr Adriaens should not be permitted on the one hand to contend 

that the respondent must be kept to its bargain arising from the exercise by him of option 

2, while at the same time seeking to persuade the Adjudicator that he should be free to 

escape the consequences of his election.  In support reliance is placed upon Chamber of 

Mines of SA v National Union of Mine Workers and Another 1987 (1) SA 668 (A).  

 

The argument rests ultimately on contractual principles.  It fails in my view because the 

right of election arose in terms of a scheme to transfer business under section 14 of the 

Pension Funds Act.  The board of management of the fund is constrained by its statutory 

and fiduciary duties to ensure that the scheme complied with the requirements of section 

14 to be reasonable and equitable.  An agreement by a pension fund member to transfer 

to another fund when that transfer is unreasonable, inequitable and contrary to the 

provisions of section 14 of the Pension Funds Act, must surely be contrary to public 

interest or policy.  It is inconceivable where the legislature has laid down requirements of 

reasonableness and equity, as part of a regulatory regime to be supervised and enforced 

by the Registrar and the Adjudicator, that pension funds can avoid these requirements 

simply by putting members to an election.  The logical corollary to Mr Loxton=s argument is 
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that the Registrar and the Adjudicator=s powers could be excluded where the trustees of 

the pension fund offered two alternatives to their members.  Their conduct would be 

beyond reproach because those who elected to leave could not complain as they had 

exercised an election and those who elected to stay could not complain as they too had 

exercised an election.   

 

That is not to say that a fund will not be able to rely upon a release and/or waiver in certain 

circumstances.  It is possible for members of a pension fund transferring out of the fund to 

relinquish all of their rights by means of a release or waiver, provided the members= 

consent to the release is properly obtained and the release or waiver is not contra bonos 

mores.  The complainants in this matter did not consent to any such release of waiver.  

The option form signed by the complainants to the effect that the choice they made was 

Airrevocable and that no recourse can be held@ against the various other parties, hardly 

constitutes a conscious abandonment of the statutory rights in question. 

 

In conclusion, the trustees are in breach of their statutory and fiduciary duties to ensure 

that the interests of the complainants were protected at the time they transferred out of the 

fund.  The fact that they elected to transfer cannot be relied upon to deny them relief, 

especially when they have not contractually waived their statutory rights nor released the 

trustees from their statutory obligation to ensure that a transfer scheme is reasonable and 

equitable.  

 

Medical obligation of the employer 

 

The complainants argue that the utilisation of the assets of the fund to buy out the 

employer=s medical obligation is contrary to the objectives of the fund and that there is no 

rule permitting this.   

 

At a late stage in the relationship between the parties, the employer decided to fund the  

post-retirement medical costs of its former employees.  The employer has decided to 

terminate that benefit.  It seems clear to me that I have no jurisdiction to determine the 
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legality or fairness of the employer=s decision to terminate such a benefit.  The dispute 

does not relate to the administration of a pension fund, nor the interpretation and 

application of its rules.  The employer=s rights to terminate the benefit depend on the 

agreement or practices between the parties.   In such circumstances, it seems reasonable 

for the trustees of the pension fund to accord to the pensioners a benefit to compensate 

them for the loss of the benefit hitherto granted to them by their former employer - even 

where it indirectly benefits the employer.   

 

The complaint concerning the benefit is not that the board should not grant such a benefit. 

 Rather the claim is that the employer is unjustifiably enriched by the trustees= decision.  

Whilst it is correct that the scheme may have released the employer of an ethical 

obligation, provided the employer has lawfully terminated its obligation, I can find nothing 

wrong with the trustees= decision to meet the costs of the benefit.  In effect, the trustees 

are distributing a portion of the surplus to the pensioners for their benefit.  The adequacy 

of that amount is a factor to be taken into consideration in assessing the overall 

reasonableness and equity of the transfer scheme.   

 

Relief 

 

Having concluded that the trustees and actuary have fallen short in their statutory and 

fiduciary duties, the question arises as to the appropriate relief for the breach. 

 

Mr Loxton has argued that I lack the power to set aside steps taken by the respondent in 

reliance upon a section 14 certificate issued by the Registrar.  Once the certificate has 

been issued by the Registrar in terms of section 14 of the Act, Mr Loxton submits that I 

have no power or jurisdiction to go beyond the certificate or to review the Registrar=s 

decision.  For reasons which shall become evident, I do not need to decide the point. 

Nevertheless, it can be said, that were that indeed the case, a junior functionary in the 

Registrar=s office would be able to remove my jurisdiction over a legitimate complaint 

simply by issuing a certificate.  It is unlikely that the legislature intended such an 

anomalous result. 
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Perhaps recognising this anomaly, Mr Loxton argued in the alternative that were I to enjoy 

the power to go beyond the section 14 certificate it should only be exercised on grounds 

recognised in law and after affording the Registrar a proper opportunity to respond to the 

complaints made against him.  In such an event, I would be obliged to join the Registrar as 

a party in the proceedings.  There may be some merit in such contentions in certain 

circumstances.  But, again, in this matter I do not need to decide them because there is no 

complaint directed at the Registrar. 

 

In my view, the certificate issued under section 14(1)(e) to the effect that all the 

requirements of section 14(1) have been satisfied, is precisely that: a certificate that the 

requirements of section 14(1) have been satisfied.  The requirements of the subsection 

are:- 

 

< the scheme must be submitted to the Registrar together with supporting 

documentation - section 14(1)(a);  

 

< the Registrar has been furnished with additional particulars as he considers 

necessary - section 14(1)(b); 

 

< the Registrar is satisfied that the scheme is reasonable and equitable and 

accords for recognition to the rights, reasonable benefit expectations and 

customary additional benefits etc - section 14(1)(c). 

 

In other words, the certificate does not certify that the scheme is reasonable and equitable. 

Rather it certifies that the Registrar is satisfied that the scheme is reasonable and 

equitable.  It does not certify that the trustees have properly exercised their power or that 

they are innocent of maladministration.  Accordingly, it cannot be held up as a bar to a 

complaint that the trustees have acted improperly.  

 

In the present matter no decision of the Registrar needs to be brought into question.  
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There may be some practical wisdom in the Registrar declining to issue a certificate 

pending the resolution of a dispute about the reasonableness and equity of a transfer 

scheme, but I doubt he is obliged to do so.  In any event, the complaint is that the trustees 

have acted improperly.  The remedy sought by the complainants is not an order setting 

aside the Registrar=s decision, nor is it an order for restitutio in integrum on account of 

misrepresentation. Rather it is a claim for a mandamus compelling the trustees to comply 

with their obligation to transfer business from the fund to another fund in accordance with 

a scheme which is reasonable and equitable both procedurally and substantively. 

 

In terms of section 30E(1)(a) I am permitted to make the order which any court of law can 

make.  An order mandating the trustees to correct their unreasonable or unlawful conduct 

is of a kind which any court would be competent to make. 

 

In addition it is the practice of the Registrar to allow revision of transfer values previously 

approved in terms of section 14.  Recently this practice has been regularised by PF 

Circular No. 101 of May 1999.  The Circular provides that the Registrar may, in the light of 

legal opinion recently sought, re-open previous section 14 transfers for a second 

Aagterskot@ payment, where the boards of management of the transferor fund and the 

transferee fund agree that the previous section 14 transfer requires amendment. The 

Circular sets out the conditions required for the approval of Aagterskot@ payments. 

 

Although, the Circular does not deal directly with the situation where a court or the 

Adjudicator  orders a transferor fund to make a second payment to the transferee fund, I 

imagine the Registrar shall process an Aagterskot@ payment pursuant to such an order in 

the same manner prescribed in PF Circular No. 101, and in accordance with its spirit. 

 

An order requiring an Aagterskot@ payment obviously will have significant financial and 

actuarial consequences.  Before making it, prudence requires me to obtain expert advice.  

In particular I need to be advised concerning the impact and practical consequences of an 

adjustment of the transfer value along the lines proposed by Mr Mitchell.  It is furthermore 

necessary to consider the appropriate steps to effect a fair transfer as at 1 October 1997 in 
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the light of the current financial position of the fund.  The best person to give me this 

advice is the Chief Actuary at the Financial Services Board.  I shall request him to furnish 

me with a report on an appropriate Aagterskot@ payment to achieve a reasonable and 

equitable scheme according full recognition to the rights and reasonable benefit 

expectations of the complainants.   

 

Although the three complainants brought the complaint in their own names, they do so in 

an unmandated representative capacity on behalf of the other pensioners who stand to 

benefit from any Aagterskot@ payment.  The complainants have requested me to direct the 

respondents to facilitate the formation of a committee representing the pensioners and to 

compel negotiations and mediation as a means of resolving the dispute.  My order takes 

account of this suggestion. 

 

The order of the tribunal is as follows: 

 

1. The scheme for the transfer of business involving the former pensioners of the 

respondent effective from 1 October 1997 and forming the subject matter of this 

complaint is declared to be unreasonable, inequitable and an improper exercise of 

the respondent’s powers. 

 

2. This matter is postponed until 18 October 1999 at which time this tribunal shall 

fashion an appropriate remedy, unless before that time, with or without third party 

intervention, the parties reach a mutually acceptable and appropriate solution to 

address the complaint.   

 

3. The respondent is directed to take all reasonable steps necessary to convene a 

meeting of all pensioners transferred out of the fund pursuant to the section 14 

scheme in order to elect a representative committee for the purpose of making any 

additional representations concerning the further investigation and determination of 

this complaint. 
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4. The complainants are directed to furnish the Chief Actuary of the Financial Services 

Board with a copy of this determination, a full and complete record of the complaint, 

the response, all supporting documentation and written submissions submitted in 

the investigation of this complaint within 14 days of the date of this order. 

    

5. The parties shall be entitled within 6 weeks of the date of this order to place 

additional evidence and submissions before the Chief Actuary and this tribunal for 

consideration in determining an ‘agterskot’ payment. 

 

6. The complainants shall file a copy of this determination with the President of the 

Actuarial Society of South Africa within 14 days of this determination and shall 

furnish him with any other relevant information on request. 

 

7. The parties or any interested person shall be entitled to apply to this tribunal on 14 

days notice to all interested parties for the resumption of these proceedings. 

 

 

 

DATED at Cape Town this 27th  day of July 1999. 

 

 

 

__________________________ 

John Murphy 

Pension Funds Adjudicator 
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